sty SATURDAY INTERNATIONAL TAX GYAN!

International

Tax #taxmadeeasy

Gyaan

If vital interest of assessee is in India, then he won’t be
eligible for tie-breaker benefit and his global income will

be taxable in India although he will get credit of taxes
paid outside India.
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Facts of the Case

% Assessee was a salaried employee of a US company. Assessee has filed original )

return of income on 31.08.2015 declaring income of Rs.1,84,12,210/-. Assessee
filed revised return of income on 07.03.2017 showing total income of
Rs.1,50,43,540/-.

The case was selected for scrutiny and it was observed that he filed his return of
income and did not include his salary income earned abroad for from April 2014 to
June, 2014.

Assessee claimed benefit of the tie-breaker test on the ground that during the
relevant period he was also a resident of US.

Further, the Indian counterpart of the same company with whom assessee was
employed later on had included the salary paid for the US assignment in Indian
income while calculating his TDS.
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Assessee’s Contention

*

*

Learned A.R. appearing on behalf of the assessee referring to the tax residena
certificate issued by the US authorities on 10.06.2019, i.e., after the completion of the
assessment proceedings, inter alia, argued that the assessee was resident of US
during that period and income earned by the assessee in US is not includable in the
total taxable income. Accordingly, only Indian income was liable to be taxed in India.

Assessee has also claimed the benefit of Article 16 of India US DTAA and contended
that the salary income is taxable in the contracting state only.

Revenue’s Contention

AO observed that the assessee was having two house properties in India as well as
investments in India, therefore the assessee is not entitled for tie-breaker test benefit.

Also, considering that the Indian employer of assessee had deducted tax on entire
global income of assessee he contended that assessee is a resident and accordingly
his global income will be taxed in India.
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Legal provisions

Grticle 4 of DTAA: \

2. Where by reason of the provisions of paragraph 1, an individual is a resident of both
Contracting States, then his status shall be determined as follows :

(a) he shall be deemed to be a resident of the State in which he has a permanent home available
to him; if he has a permanent home available to him in both States, he shall be deemed to be a
resident of the State with which his personal and economic relations are closer (centre of vital
interests) ;

(b) if the State in which he has his centre of vital interests cannot be determined, or if he does
not have a permanent home available to him in either State, he shall be deemed to be a resident
of the State in which he has an habitual abode ;

(c) if he has an habitual abode in both States or in neither of them, he shall be deemed to be a
resident of the State of which he is a national;

(d) if he is a national of both States or of neither of them, the competent authorities of the
Contracting by mutual agreement. /
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Legal provisions

gection 90 of Income Tax Act, 1961 \

90. (1) The Central Government may enter into an agreement with the Government of any country
outside India or specified territory outside India,—

(a) for the granting of relief in respect of—

(i) income on which have been paid both income-tax under this Act and income-tax in that country
or specified territory, as the case may be, or

(if) income-tax chargeable under this Act and under the corresponding law in force in that country
or specified territory, as the case may be, to promote mutual economic relations, trade and
investment, or

(b) for the avoidance of double taxation of income under this Act and under the corresponding law
in force in that country or specified territory, as the case may be, without creating opportunities
for non-taxation or reduced taxation through tax evasion or avoidance (including through treaty-
shopping arrangements aimed at obtaining reliefs provided in the said agreement for the indirect
benefit to residents of any other country or territory)
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Legal provisions

ﬁ). (2) Where the Central Government has entered into an agreement with the Governmentm
any country outside India or specified territory outside India, as the case may be, under sub-
section (1) for granting relief of tax, or as the case may be, avoidance of double taxation, then, in
relation to the assessee to whom such agreement applies, the provisions of this Act shall apply to
the extent they are more beneficial to that assessee.

Section 5 of the Act:

(1) Subject to the provisions of this Act, the total income of any previous year of a
person who is a resident includes all income from whatever source derived which...

Article 16 of India-US DTAA

1. ...... salaries, wages and other similar remuneration derived by a resident of a Contracting
State in respect of an employment shall be taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment is so exercised, such remuneration as
is derived therefrom may be taxed in that other State.
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Ruling

Hon'ble Tribunal noted that the assessee qualified as a resident in India under
domestic law, based on his personal and economic ties.

It observed that the assessee failed to prove that his center of vital interests was in
the United States, and thus did not satisfy the tie-breaker test under Article 4 of
the DTAA.

The Tribunal held that salary income earned in the USA was taxable in India under
Section 5, as part of the global income of a resident.

It concluded that the DTAA exemption under Article 16 could not be granted,
since the assessee was not a US resident for treaty purposes.

However, the ruling directed that foreign tax credit be allowed under Section 90,
to provide relief from double taxation on the same income.

Hence, the case was partly allowed in the favour of assessee.
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Our Comments

The income earned from employment in the U.S. was rightfully taxed in India, as
the individual remained a resident under Indian law and DTAA and was liable on a
global basis under Section 5(1)(c).

The case underscores that residency under Section 6 of the Income-tax Act
prevails unless the assessee conclusively proves a tie-breaker advantage under
Article 4 of the DTAA. Mere physical stay abroad in a tie breaker situation does not
override deeper economic and personal ties in India.

While the DTAA permits source-based taxation where employment is exercised,
the exemption under Article 16(2) was not available since the assessee stayed in
India beyond 183 days and the salary was not paid by a non-resident employer.

Although a Tax Residency Certificate (TRC) from the U.S. was obtained, the tie-
breaker test under Article 4(2) required deeper evaluation of the center of vital
interests, which continued to lie in India due to the presence of family, property,
and economic ties.
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Tie-breaker :- For better understanding of Tie Breaker rule, we have tried to prepare a chart

showing key conditions and steps as per OECD Model Convention.

| countries as per their

/ ﬁ —_—Es
> Resident of both the
__

Domestic Laws.

|

=/

Iln ANY ONEof the COUNTRY |

Resident of tha
-country

*VITAL INTEREST
c=n mesn where the
person’'s business
and family resides

Centre of Vital Interest® is
Determinable

-

ISTEP 1 | Where is his
> "PERMANENT
HOME"™?
| g v

[In BOTH the COUNTRIES |

<Goor STEF 2>

v

esident of that country in which his Person
and Economic Relations are Closer.

>

Note- This
Tie-Breaker
Rule is as
per OECD
Model and
respective

In Which COUNTRY is his

"CENTRE OF VITAL INTEREST"?

v

Centre of Vital Interest
not Determinable SOTOESTERS N

v ==

[in NONE of the COUNTRY |

Go for STEP 3

5773

S g L 4

[in BOTH/NONE of the COUNTRIES |

| Whatis his "NATIONALITY"Z |

h

y

_/ e

in Which COUNTRY he

has "HABITUAL ABODE"?

||n ANY ONE of the COUNTRY |

= + BE5 v

DTAA needs

||n BOTH/NONE of the COUNTRIES |

to be seen

decide the Residential Status of MR. A

<ln this case Competent Authority will Mutual3>

for taking a
\decision

v —/ =

||n ANY ONE of the COUNTRY |

Resident of that
country

\

Ao}




&

g Join Whatsapp group for discussion on International taxation

Section/Article Article 4 & 16 of DTAA; Section 5 & 90 of ITA,

1961
DTAA/Country India-US DTAA
Court Bangalore - Tribunal
Date of decision 25.10.2024

Note: Case law name in Red- in favor of the revenue, Green-In favor of the Assessee,
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Disclaimer

A This presentation has been prepared on the basis of information available in the public
domain and is intended for guidance purposes only.

A Jain Shrimal & Co. has taken reasonable care to ensure that the information in this
presentation is accurate. It however accepts no legal responsibility for any consequential
incidents that may arise from errors or omissions contained in this presentation.

A This presentation is based on the information available with us at the time of preparing
the same, all of which are subject to changes which may, directly or indirectly impact the
information and statements given in this presentation.

A Neither Jain Shrimal & co., nor any person associated with us will be responsible for any
loss however sustained by any person or entity who relies on this presentation.
Interested parties are strongly advised to examine their precise requirements for
themselves, form their own judgments and seek appropriate professional advice.
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