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Facts of the Case

s Assessee is a company resident of Singapore and made investment of Rs.1466\
crores in the equity shares of its Indian subsidiary company.

¢ Assessing officer issued notice under section 148A(b) on ground that assessee not
explained the source of investment of Rs. 1466 Crore made in the Telenor India.

¢ Further, Assessing officer not persuade the assessee company reply and passed
order u/s 148A(d).

s However, Assessing officer treated the said investment as income of the assessee
company.
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Assessee’s Contention

/  In relation to the investment made in its Indian subsidiary company assesseD
company submitted the following documents to the Assessing officer.

 Foreign Inward Remittance certificate (FIRC) copy of bank evidencing the
capital infusion in the subsidiary of Rs. 1466 Crore

 Audited Financial statement of Telenor India

« Letter from department of telecommunication Government of India

¢ Further, Assessee company contented that order passed by the assessing officer is
flawed based on the following reason:

*AO does not have any material information that assessee company escaped its
income by investment made in its subsidiary company.
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Assessee’s Contention

\

4 * AO not considered the Form FIRC and communication letter received from
the telecommunication department.

s Assessee company further contented that the investment made in the equity
shares of subsidiary company it would be considered as ‘capital account

transaction’.
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Revenue’s Contention

/ * Income tax department submitted that the assessment has been initiated h
accordance with the Risk Management Strategy formulated by the Central
Board of Direct Taxes (“CBDT”) in terms of Explanation 1 to Section 148 of

the Act.

¢ Further, the assessee Is required to provide the details of source of investment
and if assessee is not able to satisfy the source of investment then such amount
\ would be considered as undisclosed under the Income tax act.
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Legal provisions

ﬁcome Tax Act, 1961: \

Section 4: This section deals with the scope of charge of income tax in India.
The Revenue Department might have argued that the investment, if
considered income arising in India, would fall under this section.

Section 5: This section defines income under various heads, including income
from capital gains and dividends. The Revenue Department might have
argued that the investment, if resulting in taxable income, could be categorized
under one of these heads.

Section 9: This section deals with income accruing or arising outside India.
Telenor South Asia could have relied on this section to argue that the
investment originated from Singapore and shouldn't be taxed in India. /
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Ruling

ﬂHon’ble Delhi High court in the case of Angelantoni Test Technologies [W.Ih
15928/2023 19.12.2023] where Hon’ble High court held that investment in shares in an
Indian subsidiary cannot be treated as income as the same is in the nature of "capital
account transaction™ not giving rise to any income.

% In Nestle SA Versus Assistant Commissioner of Income Tax (W.P.(C) No. 12643/2018),
this Court held that the allegation of the Revenue that the investment in the shares of Indian
subsidiary amounted to ‘income’ is flawed.

¢ Further, decision of Hon’ble Bombay High court in case of VVodafone Indian service Pvt.
Ltd. v. Union of India held that holding such investment in shares to be a capital account
transaction not giving rise to income was also accepted by the CBDT and issued instruction
2/2015 dated 29™ January 2015 in relation to the acceptance of order of Hon’ble High court
of Bombay in case of Vodafone India services Pvt Itd.

% Therefore, investment made in the equity share capital of subsidiary company does not give
rise to income it is to be considered as capital account transaction.
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Our Comments

ﬂ In such cases we have seen that Ld. AO sends notice to non-resident and asksk
present it’s financials and many a times even provide suo moto PAN to such non-

residents.

¢ It is important to note and see whether Ld. AO have jurisdiction to issue such notice
to non-resident and whether they have jurisdiction to ask for the financials/ bank
statements of the company situated outside India.

+ Many a times such notice discourage foreign investors to invest in India. Further,
there should be a strict mechanism where any such proceedings should be initiated
against non-resident after getting proper approval from the higher authorities to
reduce harassment of non-resident.

¢ Further, in our understanding Income tax officer if has authority can only ask details
and queries related Indian income and Indian assets and not foreign income or foreign
asset.
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Section/Article

Sec 115A, Sec 9 of IT Act

DTAA/Country

India Singapore

Court

Delhi High Court

Date of decision

08.04.2024

Note: Case law name in Red- in favor of the revenue, Green-In favor of the Assessee,

= Partial

Visit our website blog for previous case laws.-
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Disclaimer

A This presentation has been prepared on the basis of information available in the public
domain and is intended for guidance purposes only.

A Jain Shrimal & Co. has taken reasonable care to ensure that the information in this
presentation is accurate. It however accepts no legal responsibility for any consequential
incidents that may arise from errors or omissions contained in this presentation.

A This presentation is based on the information available with us at the time of preparing
the same, all of which are subject to changes which may, directly or indirectly impact the
information and statements given in this presentation.

A Neither Jain Shrimal & co., nor any person associated with us will be responsible for any
loss however sustained by any person or entity who relies on this presentation.
Interested parties are strongly advised to examine their precise requirements for
themselves, form their own judgments and seek appropriate professional advice.
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