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Facts of the Case

**The assessee is a non-resident company and is a tax resident of the USA. It is engaged in the business of maintaining
an online database pertaining to legal and law-related information, earned subscription fees from customers from
different parts of the world, and resultantly India was no exception, where they provided access to the online

database.

s Assessee filed its ITR claiming that subscription fee received for providing access to database was in nature of
business income and was not taxable in India as per provisions of India-USA DTAA since the entity did not have any
fixed place of business in India or a PE in India.

**The case was selected for scrutiny and during the assessment proceedings, statutory notice u/s 143(2) of the act was
served upon the client. Subsequently, the notice u/s 142(1) was duly served upon the assesse as well along with the
guestionnaire, in response to which the assessee filed relevant details on the e-filing portal in due time.

**On the basis of the submissions by the assessee, the Ld. A.O. completed the assessment u/s 143(3) of the act on a

total income of Rs. 556,79,800. However, the Ld. CIT(A) exercised his powers u/s 263 of the act and canceled the said
assessment order by citing it to be erroneous and prejudicial to the interest of revenue.
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Assessee’s Contention

“+The Appellant prays that the order passed u/s 263 is liable to be quashed since the Ld. CIT initiated proceedings,
without appreciating that the Ld. A.O. passed the order after making the due enquiries and verification of records
and hence the assesse prays that the said order is not in consonance with the law laid down by the act.

**The Ld. Counsel argues that the Ld. CIT is making an addition to the subscription receipts by treating the amount
received from its India customers as Fees for Technical Services (FTS) as per the provisions of the act without
appreciating that there are no services at all. Even if the Ld. CIT is to be believed that there are services, then In
such case as well, 1t Is important to note that the services do not make available technical knowledge to the

recipient and hence it Is not taxable in India.

**The Ld. Counsel contended that Section 263 can not be invoked for a mere change of opinion since-
I.  Such Receipts will not qualify as FTS under Article 12(4) of India-USA DTAA since these are not technical

services.
1l. Such services are standard facility only,
therefore, the services do not satisfy the criterion of “Make Available” conditions.
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Assessee’s Contention

*+The Ld. Counsel further submitted that in the case of its sister concern, I.e., Elsevier Information Systems GmBH
which was In the same business, the receipts were classified as business receipts not taxable in India, and the Ld.
A.O. accepted the submissions of the assesse in that case.

“*The Ld. Counsel also submitted that since the DTAA provisions were more beneficial to it, the assesse adopted
the source rule under India-USA DTAA to decide the taxability of FTS.
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Revenue’s Contention

s According to the Revenue, the assessment order passed was done without conducting enquiry relevant to the
facts and the taxability of the income, and hence it is prejudicial to the interest of revenue.

“*The Ld. A.O. arrived at the conclusion that the income of the assesse Is taxable as FTS under the provisions of
Article 12(4) of India-USA DTAA and hence the Ld. CIT ordered the A.O. to revise the assessment order. He
arrived on such conclusions after examining the merits of the case on the aspect of taxability of service income
of the assesse.

**The LD. DR contended that the assesse Is not just providing the standard facility, however, the online services
provided by the assesse Is to making available the highly specialised and technical content in the form of
solutions, knowledge, experience, skill, know-how and processes. Hence such services should be covered under
the provisions of Article 12(4) of India-USA DTAA and Section 9(1)(vii) of the act.
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Legal Provisions

According to the Section 9(1)(vii) of Income Tax Act, 1961,

Income by way of fees for technical services payable by—

(a) the Government ; or

(b) a person who Is a resident, except where the fees are payable In respect of services utilised In a business or
profession carried on by such person outside India or for the purposes of making or earning any income from any
source outside India ; or

(c) a person who Is a non-resident, where the fees are payable In respect of services utilised In a business or
profession carried on by such person in India or for the purposes of making or earning any income from any
source In India:
Provided that nothing contained In this clause shall apply in relation to any income by way of fees for technical
services payable in pursuance of an agreement made before the 1st day of April, 1976, and approved by the
Central Government.
Explanation 2.—For the purposes of this clause, "fees for technical services" means any consideration (including
any lump sum consideration) for the rendering of any managerial, technical or consultancy services (including the
provision of services of technical or other personnel) but does not include consideration for any construction,
assembly, mining or like project undertaken by the recipient or consideration which would be income of the
recipient chargeable under the head "Salaries";
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Legal Provisions

According to the provisions of Article 12(4) of India-USA DTAA:

For the purpose of this Article, “fees for included services” means payment of any kind to any person In

consideration for the rendering of any technical or consultancy services (including through the provision of
services of technical or other personnel) iIf such services:

a)are ancillary and subsidiary to the application or enjoyment of the right, property or information for which a
payment described in paragraph 3 is received; or

b)make avalilable technical knowledge, experience, skill, know-how, or processes, or consist of the development
and transfer of a technical plan or technical design.
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Ruling

¢ The Hon’ble Tribunal held “We find that as the treaty provision unambiguously requires, it is only when the
use Is of the copyright that the taxability can be triggered In the source country. In the present case, the
payment is for the use of copyrighted material rather than the use of copyright. The distinction between them
IS well explained by the Hon’ble Delhi HC In the case of DIT vs. Nokia Networks OY [2013] 358 ITR 259/212
Taxman 68/25 taxmann.com 225.”

¢+ The Hon’ble Tribunal held that in the present case, the assesse gets right to access the copyrighted material
and there i1s no dispute about it. The Hon’ble Tribunal points out that during the hearing, the Ld. DR could not
demonstrate as to how there was use of copyright. Hence, in our considered view it Is a case of copyrighted
material and therefore, the Impugned payments can not be treated as royalty payments.

L)

*» Regarding the next issue of treating the subscription fee as FTS, the Hon’ble Tribunal further held that “it Is
evident that the assesse has collated data from various journals and articles and put them in a structured
manner In the database to make it more user friendly and beneficial to the users who wants to access the
database.” Hence, the assesse has neither employed any technical person to provide any managerial or
technical service nor there iIs any direct Interaction between the user of the database and the Elsevier
employees of the assesse.

L)
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Ruling

¢ The Hon’ble ITAT further explains that the assesse even does not alter or modify in any manner the articles
collated and stored In the database. Therefore, In the aforesaid view of the matter, the subscription fee
received cannot be considered as a fee for technical services as well.

s Taking Inference from the order passed by the Hon’ble Tribunal in the matter of its sister concern Elsevier
Information System GmBH, the Hon'ble tribunal in the present case, very categorically said that the Ld. A.O.
has committed an error in making the additions, since the payment received by the assesse is in the nature of
‘Business Profits’ which can not be brought to tax in India in the absence of PE.

s Accordingly, the Hon’ble Tribunal decides the appeal in the favor of the assesse and consequently, the
Impugned order of the Ld. CIT Is hereby vacated.
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Our Comments

s The important point to note her in the case, Is that the assesse IS not providing any research or research-based
services, Instead it is only collating the data in the user-friendly manner where the content of the collated data
remains the same, be it books, journals or articles In the electronic format which adds value to the users/

customers of the assessee. Hence, since no additional service Is being provided It cannot be considered as
Technical service.

“*The second issue to be dealt in the present case iIs that the subscription fees received by the assesse from its
customers have been declared to be In the nature of “Business Profits” and not in the nature of royalty or

FTS/FIS as per provisions of India-USA DTAA and since assessee Is not having PE in India same cannot be
taxable in India.
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Section/Article

Section 9(1)(vii) of Income Tax act.

DTAA/Country

Article 12(4) of India - USA DTAA

Court

ITAT Delhi Tribunal

Date of decision

24.07.2023
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Disclaimer

This presentation has been prepared on the basis of information available in the public domain and is intended for
guidance purposes only.

Jain Shrimal & Co. has taken reasonable care to ensure that the information in this presentation Is accurate. It
however accepts no legal responsibility for any consequential incidents that may arise from errors or omissions
contained In this presentation.

This presentation iIs based on the information available to us at the time of preparing the same, all of which are
subject to changes which may, directly or indirectly impact the information and statements given in this
presentation.

Neither Jain Shrimal & co. nor any person associated with us will be responsible for any loss however sustained by
any person or entity who relies on this presentation. Interested parties are strongly advised to examine their precise
requirements for themselves, form their own judgments, and seek appropriate professional advice.
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