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Company B
Situated in Country S

Company A
Situated in Country R
Sell Goods in
Country S without Sell Goods in its own
having PE in r name but on behalf

Country S of Company A
(Foreign Company)




How companies gets undue

advantage of it.

(Company A \

A\ 4

e They can sell product in foreign country without having PE to which such sales may
be attributed for tax purposes & without being taxable in that state on the profits
derived from such sales.

e Returned profits are taxed in normal tax rates of place where company A is
situated. Generally principal place has low tax rates.

Company B

e Company B does not own the products. So they don’t have to pay tax in country R
on sales, they have to pay tax only on remuneration they received.



Anti-abuse Rule

|

then the enterprise shall be deemed to have a PE of contracting
jurisdiction

Proviso




Article

Exception:

Paragraph 1 shall not
apply where the
person acting in a
Contracting
Jurisdiction to a
Covered Tax
Agreement on behalf
of an enterprise of the
other Contracting
Jurisdiction carries on
business in the first
mentioned Contracting
Jurisdiction as an
independent agent
and acts for the
enterprise in the
ordinary course of that
business.

Proviso

for Article
WAPAE

If a person acts
exclusively or almost
exclusively on behalf of
one or more enterprises
to which it is closely
related, that person shall
not be considered to be
an independent agent
within the meaning of
paragraph 2 with respect
to any such enterprise.



India’s position on Article 12 of MLI

Article 12(4) provides a Contracting Jurisdiction, a right to reserve from the applicability of the entire
provisions of Article 12.

India has not opted for the Article 12(4). Hence, the provisions of Article 12 shall be applicable if the
other Contracting Jurisdictions has also opted for the same.

Few Examples:

Countries Notified by India Positions of th.e (.)tl.ler Contracting Impact on India’s CTA with the
Jurisdictions

Country

No specific reservation Notification Article 12(1) and Article 12(2) would
Japan, Netherlands and France
for Para 1 and Para 2 apply

Canada, Singapore, Sweden and UK Opt out No Impact



Documents can be referred for Interpretation of MLI

Link of OECD Website: https://www.oecd.org/




Reference of Previous SITG of MLI for beginners Series

Particulars

Link

Basic (BEPS) Click here
Introduction to MLI Click Here
Structure and Framework of MLI Click here
India’s position on MLI Click Here
Dual Residency of Entities (Article 4) Click Here
Application of Methods for Elimination of Double Taxation (Article 5) Click here
Purpose of CTA (Minimum Standard) (Article 6) Click here




Reference of Previous SITG of MLI for beginners Series

S.No Particulars Link

8. Incorporation of Strict Anti-Treaty abuse Rules [Part-1] (Article 7) Click here
9. Incorporation of strict Anti-Treaty abuse Rules [Part-Il] (Article 7) Click here
10. GAAR v/s PPT [Part-lll] (Article 7) Click here
11. Dividend Transfer Transaction (Article 8) Click here
12 Capital gain from alienation of shares (Article 9) Click here
13 Anti-abuse Rule for PEs in Third Jurisdiction (Article 10) Click here
14 Application of Tax Agreements to Restrict party’s Right to Tax its own Residents Click here




Disclaimer

This presentation has been prepared on the basis of information available in the public domain and is
intended for guidance purposes only.

Jain Shrimal & Co. has taken reasonable care to ensure that the information in this presentation is
accurate. It however accepts no legal responsibility for any consequential incidents that may arise
from errors or omissions contained in this presentation.

This presentation is based on the information available with us at the time of preparing the same, all
of which are subject to changes which may, directly or indirectly impact the information and
statements given in this presentation.

Neither Jain Shrimal & co., nor any person associated with us will be responsible for any loss
howsoever sustained by any person or entity who relies on this presentation. Interested parties are
strongly advised to examine their precise requirements for themselves, form their own judgments
and seek appropriate professional advice.



