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Option 
B

Option 
A

All listed activities, must be of-
• preparatory, or
• auxiliary character,
in order for them to be exception to PE status.
This means that the activities must be
supporting or helping nature, but should not be
the main purpose of enterprise.

Enterprise carrying on activities listed in CTAs
through a fixed place of business shall not be
considered PE, even if the PE status is
contingent to preparatory and auxiliary
character activity.

A party may choose to 
apply option A as per 
Article 13(2) or Option B as 
per Article 13(3) or even to 
apply neither option

Under option B, being of
a preparatory or auxiliary
character is not required
for an activity which are
considered exception to
PE status.
Such condition shall be
irrespective of whether
they are of preparatory
or auxiliary character
under CTA.
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The use of facilities solely for the purpose of storage, display or 
delivery of goods or merchandise belonging to the enterprise;

The maintenance of a fixed place of business solely for the 
purpose of carrying on, for the enterprise, any other activity of 
a preparatory or auxiliary character.

The maintenance of a stock of goods or merchandise belonging 
to the enterprise solely for the purpose of storage, display or 
delivery;

The maintenance of a stock of goods or merchandise belonging 
to the enterprise solely for the purpose of processing by 
another enterprise;

The maintenance of a fixed place of business solely for the 
purpose of purchasing goods or merchandise or of collecting 
information, for the enterprise;

List of the specific activity exemptions that are included

in both Option A and Option B of Article 13 of the MLI:



Same or closely related enterprise
carries on business activities at the
same or another place in the
contracting jurisdiction

at least one of the places constitute
PE, OR
overall activity resulting from
combination of activities carried on
by two enterprises at same place is
not of a Preparatory or auxiliary
character

Aggregate business activities
constitute complementary functions
that are part of cohesive business
operation

Condition 1 Condition 3Condition 2

New Anti-fragmentation Rule
Article 13(4) of MLI provides option to adopt for
new anti-fragmentation rules (even if option A or B
not chosen) whereby specific activity exemption of
the listed activities is not available.

Anti- fragmentation Rule
It aims to prevent multi-national enterprises from artificially avoiding the creation of a PE in a country by fragmenting
their operations into multiple small parts.
The rule applies where an enterprise fragments its operations into multiple small parts to take advantage associated
with claiming exemption from PE status.
If the fragmented activities taken together, constituting a significant part of enterprise’s overall business, then the
anti- fragmentation rule shall prevent from claiming such exemption.



Let’s understand with an example the para 4 

Pre MLI

Post MLI



India’s Position

India has selected option A of article 13 with respect to specific activity exemption.
Therefore, w.r.t. Indian tax treaty ,where the other country has also selected option A, all
the activities for purpose of exemption would be subjected to the fulfilment of the
condition of preparatory and auxiliary.

Therefore, in the absence of specific reservation, para 4 shall also apply to Indian tax
treaties, unless the other country has not reserved not to apply the same and has also
notified provisions of the tax treaty.



Documents can be referred for Interpretation of MLI

Basic Documents:
• BEPS Action Plan 15
• Explanatory Statement to MLI
• MLI Positions adopted and deposited 

by Various MLI signatories with 
OECD

• Report on BEPS Action Plan 2,6,7,14
• Existing tax treaty
• OECD Model Convention of Tax 

treaty and OECD Commentaries 
• Synthesized text of MLI between 

parties to CTA

Other Documents available on OECD website:

• List of Signatories and parties to MLI
• Frequently Asked Questions (FAQs) on MLI
• Flow chart on matching of reservations and 

notifications of MLI 
• Legal note on functioning on MLI under 

public international law
• Step by step on applying the MLI
• MLI Matching Database

Link of OECD Website: https://www.oecd.org/

https://www.oecd.org/
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Disclaimer

❑ This presentation has been prepared on the basis of information available in the public domain and is

intended for guidance purposes only.

❑ Jain Shrimal & Co. has taken reasonable care to ensure that the information in this presentation is

accurate. It however accepts no legal responsibility for any consequential incidents that may arise

from errors or omissions contained in this presentation.

❑ This presentation is based on the information available with us at the time of preparing the same, all

of which are subject to changes which may, directly or indirectly impact the information and

statements given in this presentation.

❑ Neither Jain Shrimal & co., nor any person associated with us will be responsible for any loss

howsoever sustained by any person or entity who relies on this presentation. Interested parties are

strongly advised to examine their precise requirements for themselves, form their own judgments

and seek appropriate professional advice.


