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Mere presence of personnel of a foreign holding in
premises of Indian subsidiary to render
services cannot constitute, either fixed place or
supervisory PE of foreign company.
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Facts of the Case

+ Assessee is a foreign company and a tax resident of Japan.

* The assessee company have a wholly owned subsidiary in India through which
assessee earned the following incomes:

a) Royalty Income which was duly offered to tax @10%

b) Fee for technical services (FTS) under the agreement for dispatch of
engineers, which was duly offered to tax @10%

c) Income from supply of raw materials, components and capital goods which
were not offered to tax as the assessee treated it to be in the nature of business
profit and not taxable in India in absence of PE.
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Revenue’s Contention

s Assessee officer contended that assessee has a business connection in India in terms
of Section 9(1)(i) of the act and a Fixed Place PE as well as supervisory PE in India.

s AO held that Indian entity’s premises serve as a branch and office of the assessee
constituting a Fixed Place PE.

s Further AO submitted that Supervisory PE is created due to the presence of foreign
ex-pat in India and their scope of work includes supervisory function.

Assessee’s Contention

s Assessee submitted that Fixed Place PE is constituted when the premises be at the
disposal of assessee and mere right to use the place does not leads to control
thereupon.

* In relation to Supervisory PE it was stated that the employees of the assessee visited
India to provide technical support and do not perform any supervisory function.

% Further assessee argued that neither the goods are manufactured nor sold and nor the

consideration is received in India. Thus, the assessee has not carried out any operation

in relation to supply of raw material and capital goods in India. Therefore, even if it is
assumed that title of goods are transferred in India no attribution of profit from supplies
could be made in absence of PE in India.
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RULING

s To constitute Fixed Place PE under Article 5(1) following conditions need to be

*

satisfied:

a) The existence of a ‘place of business’, i.e. a facility such as premises;

b) The place of business must be at the disposal of the enterprise;

c) This place of business must be ‘fixed’; i.e. it must be established at a distinct
place with a certain degree of permanence; and

d) The ‘carrying on the business’ of the enterprises through this fixed place of
business.

In the present case, access to Indian entity’'s premises to provide services by
assessee would not amount to the place being at the disposal of assessee. Such access
was for the limited purposes of rendering services to Indian entity without assessee
having any control over the said premises.

Indian entity is an independent legal entity carrying on its business with its own clients for
which the assessee provide time to time technical assistant as required by it. The
business of the assessee is not being carried out from the alleged Fixed Place PE.
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RULING

s Supervisory PE as per Article 5(4) of India-Japan DTAA provides as under:
“An enterprise shall be deemed to have a permanent establishment in a
Contracting State and to carry on business through that permanent
establishment if it carries on supervisory activities in that Contracting State for more
than six months in connection with a building site or construction, installation or
assembly project which is being undertaken in that Contracting State.”

s Employees of the assessee visited India to assist Indian Entity
in relation to supplies made to its customers; resolving problems relating to production,
fixing and maintenance of machines, checking safety status at the premises; IT related
services; support for launch of new segment line; etc. In our considered opinion, none of
these activities performed by the employees
are in the nature of supervisory functions, supervision being the act of overseeing
or watching over someone or something which is not reflected in the work done by the
engineers in India.

*

» Also, no installation or assembly project was on going at Indian entity’s premises. It is in the
existing business since many years and no new line of business has been launched by them.
The employees were not rendering any services in connection with building site or a

construction project or an installation project or an assembly project. Jain Shrimal & Co. ©
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# Taxinpic

Whether supervisory PE is attracted in India?
No, in the present case no installation or assembly
project was on going at Indian entity's premises .

The employees visited India to render
certain technical services.

Transaction Between
Assessee and Indian Entity. T

1 FTS under the agreement for dispatch of engineers

2 Royalty under license agreement

3 Supply of raw material components and capital goods

FCC Co. Ltd. (Japan) l FRL Co. Ltd. (India)
Wholly Owned Subsidiary

Whether fixed PE is attracted in India?
No, as in the present case assessee
— —_ bhas rendered services
~\y/ /~without having any control
~ over the said premises .
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OUR COMMENTS

s In case of any business income, even if a foreign entity constitutes PE in India, then
also only so much of income will be taxable which is linked or attributable to such PE in
India.

L)

s For Eg: If a company has a branch PE in India for providing support services and it is
directly selling goods to Indian customers from it's business place outside India, then
income earned from sale of such goods will not be taxable in India as sale of goods is
not attributable to the Indian PE.

*

* Hence, just having a PE in India will not make entire income of a foreign company from
India taxable in India but only such services or supplies which are provided from such
PE will be taxable in India.
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Section/Article

9(1)(i) of the Income Tax Act, Article 5, 7

DTAA/Country India - Japan DTAA
Court Delhi Tribunal
Date of decision 09.03.2022

&
O

Note: Case law name in Red- in favour of the revenue, Green-In favour of the
= Partial

Assessee,

Visit our website blog for previous case laws.-
https://jainshrimal.com/blog/#taxgyaan

Join Telegram group for discussion on International taxation-

https://t.me/joinchat/rNJwnbhQo8g4Y2|l
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Disclaimer

A This presentation has been prepared on the basis of information available in the public
domain and is intended for guidance purposes only.

A Jain Shrimal & Co. has taken reasonable care to ensure that the information in this
presentation is accurate. It however accepts no legal responsibility for any consequential
incidents that may arise from errors or omissions contained in this presentation.

A This presentation is based on the information available with us at the time of preparing
the same, all of which are subject to changes which may, directly or indirectly impact the
information and statements given in this presentation.

A Neither Jain shrimal & co., nor any person associated with us will be responsible for any
loss however sustained by any person or entity who relies on this presentation.
Interested parties are strongly advised to examine their precise requirements for
themselves, form their own judgments and seek appropriate professional advice.
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